Will the Pirates
Walk the Plank?

Prospects for Reformin India's Intellectual
Property Rights Sandards.

By Luxman Nathan

HEN P. V. NARASIMHA

Rao's government came to

power in 1990, the reform

of India's intellectual prop-
erty rights standards appeared to be the
least of its concerns. The Soviet Union's
collapse resulted in the loss of India's
long-time trading partner and political
aly. The country was in the midst of a
balance-of-payments crisis and was fac-
ing diff penalities from the International
Monetary Fund (IMF). India's lucrative
yet highly restrictive market was ill not
attracting nearly the amount of foreign
investment as other developing nations.
And although India had become sdf-
reliant in agricultural and energy pro-
duction, it was still besieged by extreme
poverty, professiona flight, and uneven
devel opment.

In response to these and other factors,
Rao's government proposed a dramatic
re-orientation of the country's economic
policy. No longer was sdlf-reliance going
to be the dominant theme of India's
industrial saga. In July of 1991, Rao's
Finance Minister, Manmohan Singh,
announced that the largest market in the
free world was finally open for business.
India would start the decade off with a
program of gradual but intensive liberal-
ization and privitization, emphasizing
increased foreign direct investment
(FDI) and technological collaborations.

But while New Delhi was caught up in
the excitement of economic change, the
once marginalized issue of intellectual
property rights moved to center stage.
For years, India's legisation on the pro-
tection of intellectual property rights
(IPR9) had been criticized by many inter-
national organizations and foreign gov-
ernments as both weak and ineffectual.
By the 1990s, the criticisms had increased
in both their amount and their intensity.

Luxman Nathan is a senior majoring in polit-
ical science at Columbia College.

India was no longer a nation full of pos-
sibilities, but a nation full of IPR
"pirates." India's current IPR policy was
running counter to the interests of the
very international and domestic actors
that it needed to realize its new develop-
ment dream.

In a broad sense, "intellectual proper-
ty" is the fruits of the intellect— inven-
tions, innovations, forms of expression,

India was no longer a
nation full of possibilities,
but a nation full of
intellectual property
rights "pirates."

and ideas. The term "industrial proper-
ty" is used more specificaly, in relation
to technology licenses, product designs
and trade secrets. Most states regulate
the production and protection of intellec-
tual property through their own patent
and copyright systems; these systems
grant the holder a temporary license to
use and profit from the application of the
innovation. In most countries, technolo-
gy and product-related information are
protected by patents, while literary and
artistic expression fdl under the jurisdic-
tion of copyrights.

An increasingly interdependent world,
complete with transparent international
borders and rapid diffusion of informa
tion, compromises efforts to protect and
enforce one's intellectual property rights.
Throughout the developed world, where
the majority of technology-intensive
intellectual property is created, there
have been efforts to harmonize standards
of patent and copyright protection.
Leading the pack is the United States,
whose multinationals lost somewhere
between $43 hillion to $61 hillion a year
in the mid-1980s due to foreign "piracy"”
of their intellectual property (Hoffman
9). Though piracy of IPRs occurs in
industrialized nations such as Japan, it is
increasingly found within the lesser

developed countries (LDCs), whose
multinational corporations (MNCs) make
hefty profits on adapted or stolen tech-
nology.

Indian MNCs have increasingly come
under fire from most developed coun-
tries for being among the most notorious
IPR pirates. The most damaging evi-
dence is from the country's pharmaceuti-
ca industry. It is estimated that India
earns $920 million annually through the
sale of pirated pharmaceuticals within
India and abroad, corresponding to
roughly 97% of its revenues from all
pirated products (Gadbaw 12). There are
also concerns over piracy in the agro-
chemica and high-tech machinery indus-
tries. And due to the Berne Convention's
provisions that software be granted
copyright protection, India's computer
software manufacturers have become
vulnerable to claims of copyright
infringement.

At heart of this controversy are Indian
laws on patent and copyrights, which
have not been updated since the mid-
19/0s. In accordance with the nation's
past emphasis on import substitute
industrialization and self-sufficiency,
India based its IPR laws on the diffuson
of technology from foreign sources to
indigenous firms. The main purpose was
to facilitate the local adaptation and
improvement of incoming technology.
This led to the current system which
grants a limited amount of patent protec-
tion in the vital pharmaceutical, electri-
cal, and chemical sectors. The main prob-
lem is that Indian law grants patents for
most technologies and products for 14
years, while it specifies that patents for
processes are only protected for seven
years. Indian law also holds that process
patents, which comprise the bulk of
patents held by pharmaceutical, food
manufacturing, and bio-chemical compa-
nies, do not cover the products that
result from the use and adaptation of
these industrial processes (Nayyar 163
4). Problems are also present in the com-
puter industry. Though computer oft-
ware is protected under the nation's strict
copyright laws, the production of hard-
ware still fals under the imperfect patent
system.

In terms of copyright protection, India
has one of the most comprehensive legd
enforcement mechanisms to deal with
artistic and literary piracy. This is due
primarily to the enormous influence of
the nation's gigantic film, recording, and
publishing industries.

The subtle problems with Indian IPR
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pdicy are compounded by the glaring
ladk of effective enforcement mecha-
nisns Concerned government agencies,
~ epaadly the Copyright Office, are noto-
nioudy understaffed. Until recently, most
bureaucrats, let alone customs officials
and police officers, were not well
equipped to identify counterfeit technol-
ogy or trademarks. Neither has the
Indian legal system been aggressive in

Though piracy...occurs in
Industrialized nations...it
IS increasingly found
within the lesser
developed countries
whose multinational
corporations make hefty
profits on adapted or
stolen technology.

the prosecution of pirates under existing
IR [aws.

The main critics of India's IPR policies
argue that this system makes it easier for
the larger Indian firms to copy the tech-
nology of foreign MNCs or of smaller
indigenous companies and to then sell
these products at lower prices in the vast
Indian market. Indian rationales for
keeping the current IPR standards, and
ressting compliance with what are per-
ceved as "Northern" demands, can be
categorized as purely economic argu-
ments over IPRs. This view, prevalent in
developing nations, contrasts sharply
with the advanced nations' more moral-
istic view of the issue. The moralistic
view of intellectual property rights is
that they are defendable legal rights.
Some have even asserted that there exists
an inviolable human right to have one's
intellectual property protected, and thus
infringement cannot be tolerated
(Emmert 1357). Developing nations often
argue that intellectual property rights,
though warranting some legal protec-
tion, should not stand in the way of tech-
nology transfer and diffusion. More IPR
protection would disadvantage the
whole of society by placing in the hands
of the few the potential ingredients for
development and prosperity.

Thus, India has argued that its IPR
schemes, particularly its patent laws, are

necessary in order to help build up its
infant industries and to keep vital prod-

ucts, such as pharmaceuticals, within the
reach of its poor citizens. Such noble
motives, whether or not they manifest
themselves in the real world, have been
central to the thinking behind post-inde-
pendence Indian economic policy. From
the 1940s until the 1990s, the intelli-
gentsia viewed economic sdf-sufficiency
and socialist measures as integral ele-
ments in the fight to break former colo-
nial ties, and in the establishment of
India as a prominent economic and polit-
ical actor. This reasoning accompanied
an overall cultural attitude that was
incredibly anti-American, and anti-MNC.
In fact, most Indian policy makers and
business interests have long viewed the
prospect of globa IPR harmonization as
an example of the malignancy of
American imperialism. When asked at a
1981 World Health Organization confer-
ence about an ideal world, then Prime
Minister Indira Gandhi, reacting to earli-
er US demands for more pharamaceuti-
cal patent protection, responded, "My
idea of a better ordered world is one in
which medical discoveries would be free
of patents and there would be no profi-
teering from life and death "(Keayla 3).

Given this high level of contempt for
the subject, it is no wonder that many
American-led strategies to pressure the
Indian government over IPR issues have
been ineffective. Bilateral talks on the
issue have been staged since the 1970s,
when intellectual property became an
important topic in international trade cir-
cles. But most bilateral talks between the
US and India on IPRs have failed, pri-
marily due to Indian perceptions of the
issue as a possible impediment to its own
development plan. Bilateral talks also
failed due to geopolitical factors: during
the Cold War, Indo-US diplomatic rela-
tions were strained by American support
for Pakistan in the Indo-Pak wars and the
Kasmir dispute, as well as the strength-
ening of American ties with the People's
Republic of China. The overwhelming
fear was that pushing any kind of trade
demands on India would make this non-
aligned country tilt more towards the
Soviet Union. Thus, issues of security
were of far greater importance than those
of trade and IPRs when it came to negoti-
ating with India.

The US has also pushed IPR harmo-
nization through multilateral vehicles
such as the General Agreement of Tariffs
and Trade(GATT). India has traditionally
been very vocal in its opposition to the
Uruguay Round negotiations. The main
point of contention is that much of the

GATT, including the provisions on IPRs,
would undermine India's sovereignty
over its economic policies. India has
often been more amenable to the stan-
dards set by another multilateral organi-
zation, the World Intellectual Property
Organization(WIPO), which seeks IPR
harmonization on terms that are more
favorable to developing countries
(Hallstein-Kunz 269).

But circumstances have changed.
India's non-alignment stance is increas-
ingly unimportant in a world without a
Cold War. Many other LDCs have
begun to ratify the GATT and have aban-
doned WIPO provisions in order to
attract more capital and technology from
the developed world. India's govern-
ment is now also seeking stronger politi-
cal and economic ties with the United
States and other advanced economies.
Within this framework, US pressure has
increased tremendously, and India seems
to be shifting its stance.

In 1990, for example, the United States
Trade Representative (USTR) opened a
Specid Section 301 investigation of India
for IPR infringement. The USTR had pre-
viously used the Section 301 provision of
the Omnibus Trade and Tariff Act to
prosecute several other foreign govern-
ments for poor IPR protection and
enforcement. In some countries, most
notably South Korea and Taiwan, the
strategy paid off with better terms for
foreign patent and copyright holders.

At the current time Indian
|PR standards have not
been adequately updated

to meet the country's new

economic goals, but
change is on the horizon.

The USTR eventually placed India on a
priority list of nations with severe prob-
lems of IPR piracy. India was spared
prosecution under Special 301 in
exchange for its acceptance of GATT pro-
visions on patent and copyright enforce-
ment. This has been especially important
in the creation of better standards for
copyright protection in the booming soft-
ware industry (Heeks 24).

The above change in institutional atti-
tudes can be credited to both the height-
ened global sensitivity to this issue and
to the liberalization program of the Rao
government. All of these factors have
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made it increasingly desirable and
inevitable for India to entertain the
prospect of IPR reform.

Given the new international environ-
ment, there are many possible advan-
tages for India if it chooses to create a
more forward-looking policy on IPRs.
First, India’s poor protection of IPRs, and
especially of patents, has been a major
contributing factor in the reluctance of
many foreign MNCs (Coca Cola, IBM,
etc.)to do business in India. Better IPR
protection would help India attract more
FDI and increase the speed of vital tech-
nology transfer. Second, Indian MNCs
have been routinely denied access to for-
eign markets for their products and ser-
vices based on a lack of IPR and other
trade concessions from New Delhi. A
stronger IPR policy would be a potent
tool in negotiating reciprocity of market
access for Indian goods abroad. And
since existing IPR regulations have
served only to exacerbate India’s trade
tensions with nations such as the United
States, IPR reform would contribute to a
relaxing of already tense relations.
Furthermore, in terms of the United
States, IPR concessions could lead to a
strengthening of diplomatic and security
ties with the world’s second most power-
ful democracy.

These arguments have not evaded most
government officials who have become
more amenable to external concerns over
IPR infringement. The new cadre of eco-
nomic policy specialists are keen on
throwing away old socialist-based con-
ceptions about technology transfer and
investment. Since 1991, the country has
experienced tremedous growth and ben-
efits. Real GDP for the 1993-94 financial
year went up to 4.5% and India’s foreign
exchange reserves were estimated at
around US $9 billion this April

(Abdoolcarim 19). It is unlikely that
given the enormous surge of growth,
politicians are going to stand in the way
of some form of IPR reform.

Inherent in this ideological transforma-
tion has been the role of Indian business
interests. Many Indian business lobbies
who had once protested any IPR reforms
are now pushing for standards that are
more tenable concerning their potential
foreign collaborators. The most impor-
tant of these groups is the Organization
of Pharmaceutical Producers of
India(OPPI), which has been quite active
in promoting changes in patent law
through lobbying efforts (Gadbaw 193).
Software industry representatives have
also been successful at pushing for incor-
poration of GATT and Berne Convention
standards on copyrights. Smaller Indian
firms also see the advantages of better
IPR protection. Those companies used to
having their hard-earned technology
routinely copied by larger Indian MNCs
view better IPR legislation as providing
them with an incentive to invest in costly
research and development.

The traditional voices of opposition are
simultaneously losing their strength. The
most vocal opponents to any IPR reform
are the Indian Drug Manufacturers
Association(IDMA) and the Federation
of Indian Chambers of Commerce and
Industry(FICI), whose members have
profited immensely from past standards.
Consumer groups had also pressed for
limited IPR protection to keep prices low.
But as the Indian government seeks to
bring in more competition in the drug
industry, as well as to increase foreign
investment in food processing, comput-
er-electronics, and chemical sectors; the
amount of influence that these interests
have within the realm of policy making
is declining.

At the current time Indian IPR stan-
dards have not been adequately updated
to meet the country’s new economic
goals, but change is on the horizon. The
actual extent of reform will depend on
the ability of international actors, con-
cerned policy makers, and pro-reform
business interests to convince the gov-
ernment and the people of India that bet-
ter intellectual property rights legislation
can be beneficial in the long-run. In this
sense, some IPR harmonization may
need to be perceived by India not as a
Northern weapon, but as a inevitable
consequence of the expansionof the
global marketplace. m

BIBLIOGRAPHY

Abdoolcarim, Zoher. “India’s Power
Unleashed: The World’s Second Most
Populous Country is Open for Business.”
Asian Business , 30 (Fall 1994):18-20.

Emmert, Frank. “Intellectual Property in
the Uruguay Round—-Negotiating
Strategies of the Western Industrialized
Countries.” Michigan [Journal of
International Law, 11 (Summer 1990) :
1317-1399.

Gadbaw, R. Michael, and Timothy ].
Richards, eds. Intellectual Property Rights
Global Consensus, Global Conflict?
London: Westview Press, 1988.

Heeks, Richard. “Constraints on and
Support for Industrial Policy
Liberalization in India.” Development
Policy Review, 10 (March 1992) : 15-34.

Hallstein-Kunz, Hans Peter. “The United
States Proposal for a GATT Agreement
on Intellectual Property & The Paris
Convention for the Protection of
Industrial Property.” Vanderbilt Journal of
Transnational Law, 22 (1989) : 265-284.

Hoffman, Gary M. Curbing International
Piracy of Intellectual Property: Policy
Options for a Major Exporting Country.
Washington: The Annenberg
Washington Program, 1989.

Keayla, B.K., ed. A Commitment in
Defence of the Indian Patent Regime. New
Delhi: National Working Croup on
Patent Laws, 1991.

Nayyar, Deepak. “India.”
Dimensions of Intellectual Property Rights
in Science & Technology. ed. by Mitchel B.
Wallerstein, Mary Ellen Mogee& Robert
Schoen. Washington: National Acad
Press, 1993.

46 HELVIDIUS Fall 1994




