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INSUFFICIENT DISSENT:

REVISITING BOWERS V. HARDWICKAND
THE SEARCH FOR A LEGAL JUSTIFICATION
OF HOMOSEXUAL EQUALITY

Alex DiGiorgio

n February of this year, the Supreme Court of Massachusetts unani-

moudy overturned the state's anti-sodomy laws, reducing the present

number of states with similar regulations to fourteen. Without ques-
tion, this move warrants the praise of dl those who support the remova of
these antiquated and often discriminatory legd provisons. Ye, as is often
the case, the exercise of jugtice at one juncture makes its absence only more
conspicuous at another, and despite the progress recently made in
Massachusetts, inequities remain. Because of the 1986 Supreme Court rul-
ing in Bowers v. Hardwick, citizens of more than a dozen states remain
exposed to prosecution for engaging in private, consensua expressions of
intimacy. Thisarticle not only critiques the Hardwick Court's mgjority opin-
ion—and the flagrant prejudices espoused therein—but addresses more
specificdly the inadequacies of the Court's dissenting opinions and the sub-
sequent falure of the American judiciary to endorse a legd judtification of
homosexud equdity.

Introduction

On June 30, 1986, the United States Supreme Court &ffirmed the con-
viction of Michadl Hardwick, an openly gay adult mae who had been found
guilty of violating a Georgia statue that criminalized sodomy.' A mgjority of
the Court upheld the Georgia statute, declaring that the Constitution makes
no guarantee for the rights of individuas "to engage in homosexud
sodomy."*?

In his dissenting opinion, Justice Blackmun begins by claming that the
case of Bowers v. Hardwick "is no more about a fundamental right to engage
in homosexual sodomy ... than Sanley v. Georgia ...was about a fundamen-
td right to watch obscene movies..."® Instead, Blackmun dams that the
point at issue is an individua's constitutional right to privacy, citing Justice

DiGiorgio, a public palicy editor of Helvidius, is a second-year student a Columbia College,
Departments of Politicd Science and Human Rights
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Brandeis's concept of a citizen's basic'right to be let done™*

However, this objection dilutes what is truly a issue in the case the
source of the controversy in Bowers v. Hardwick stems not from an intoler-
ance of privacy, but of homosexudity. It remains true that even on its face,
the opinion of the Court's majority demands further explanation, if not sole-
ly for its questionable gpped to history, mordity, and public sentiment, then
for its strained compatibility with previous Court decisions invoking a con-

stitutional right to privacy, including Griswold v. Connecticut,” Roev. Wade, "

Sanleyv. Georgia? Katzv. U.S." and others. Privacy, however, isat most an
issue of secondary importance to this case. The red question is whether
openly homosexua members of American society are entitled to the same
constitutional liberties and protections as their heterosexud peers. The dis-
senting justices ought to have defended an individuas right to live as a
"practicing’ homosexual without reservetion. But rather than directly con-
fronting the homophobic premises relied upon by the Court's majority—
premises that were primarily shaped by both persond and public prejudice
againgt homosexuals—the dissenting justices formulated the heart of their
argument around the "sdf@" issue of constitutional privecy rights. By per-
mitting the Court's mgjority to go largely unchdlenged as it formdized tra-
ditiona disgpprova of homosexuality with the authority of law, the dissent-
ing justices only further compromised the integrity of the Constitution and

ultimately faled to take an imperative step toward establishing a more egdi-
tarian society.

Beyond the Right to Privacy

The dissenting justices primary objection to the Georgia statue—that it
violated an individua's congtitutional right to privecy established by earlier
court precedents—was, from a purely legd standpoint, sufficient. But while
this argument should have soundly refuted the congitutionality of the
Georgia statute itsdf, it nevertheess Ieft the Court mgjority's vocd reproach
of homosexuds largely unanswered.

The spedific words of the statue made no distinction between homosex-
uad sodomy and heterosexua sodomy. Consequently, any form of sodomy—
committed by persons of any sexud orientation—was prohibited. But the
justices who ruled againgt Michadl Hardwick made no attempt to defend the
statue's al-encompassing prohibition of sodomy. Rather, they limited their
review to the issue of homosexua sodomy. Justice White, who ddivered the
Court's mgjority opinion, demonstrated this when he wrote the following:
".. we granted the States' petition for certiorari questioning the holding that
its sodomy statute violates the fundamental rights of homosexuals."®
Clearly, then, the right to privacy was not the source of the Court's objec-
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tions; rather, it was the homosexual content seeking protection within that
right that the Court's mgjority considered objectionable. Thus, while issues
of privecy rights may have been rdevant, it was the legd equality of homo-
sexuds that was a the essence of this case.

Confronting the Homophobia of the Court

The homophobic disposition of the Court is immediately evident,
emerging as early as the fourth sentence in the mgjority opinion. In Justice
White's summary of the facts of the case, he refers to Hardwick as a "prac-
ticing' homosexual. Thisterm, however, raises severd objections; it is some-
what danted in that it acts as a persuasive definition™ Although it may be
dight, there is a difference between referring to a person as ahomosexud, and
referring to him or her as one who practices homosexudity. The implication
is that homosexudity is primarily a matter of choice—that it is less about
who a person is and more about what he or she does. This view (which is
often popular among those who denounce homosexuality) provides ammu-
nition for the legd moralists typicaly homophobic argument—that homo-
sexudity, like other immoral forms of behavior, or "lifestyles" may be tempt-
ing to some, but can and should be resisted by everyone.

But isit far to suggest that people "practice’ who they ae? Would most
heterosexuals refer to themsdlves as "practicing heterosexuas?' Granted, an
individual may refer to him or her sdf as a "practicing Cathalic," or as a
"practicing Muslim," but how comparable are these two aspects of a person's
life—on€e's religious convictions versus one's sexudity? Despite the fact that
some individuas may consider their religious bdliefs to be an inherent part of
who they are, one's spiritua convictions remain indefinitely susceptible to
change or conversion; there is dways the potentia to be "lead agtray,” or to
be convinced of other rdligious doctrines. This is the weskness of the anao-
gy: adherence to a bdief, even a rdligious bdief, is a form of action—it has
more to do with what one does than who he or she is. The same cannot be
sad of an individua's sexudity. Thus, for the Court to use the term "prac-
ticing homosexua" suggedts that it views a person's sexud orientation as a
distinction of conduct, rather than individudity. The fatt that this subtle
bias is detectable prior to the actud arguments of the case—even in the sum-
mary, where one expects to be presented with objective information, rather
than opinions—acts as a reveding indication of the Court's anti-homosexu-
a partidity.

TheHistorical/Traditional Argument Against Homosexuality

Although the Court concedes that the evidence for many constitutional



102 DiGiorgio * Revisiting Bowers v. Hardwick

rights exiss outside of the actua text of the Constitution—such as those
extrapolated from Due Process Clauses of the Ffth and Fourteenth
Amendments—they ingst that such rights must involve "much more than
the imposition of the Justices own choice of values™"" As Justice Black par-
gphrasss Jugtice Goldberg in Griswold, "...the Ninth Amendment as well as
the Due Process Clause can be used by this Court as authority to strike down
dl sate legidation which this Court thinks...is contrary to the 'traditions
and [collective] conscience of our people™ Thus, the mgority of the
Hardwick Court makes an gpped to both history and tradition to legitimize
their denia of fundamental homosexua rights beyond the express language
of the Constitution. In essence, the justices clam that since their own
"choiceg of values'—or more appropriately, their own prejudices—conve-
niently mirror those grounded in the history and tradition of the United
States, they are judtified in refusing to grant homosexuals congtitutional
equality. Justice White assarts that "proscriptions against [homosexud] con-
duct have ancient roots," noting that "[slodomy was a crimina offense at
common law and was forbidden by the laws of the origind thirteen States
when they ratified the Bill of Rights."" Against these and other such his-
torica references, White ingsts that "to dam that a right to engage in such
conduct is . deeply rooted in this Nation's history and tradition'...is, at be<t,
facetious"™

As he writes on behdf of the Court's mgority, the logic of White's argu-
ment has a certain amount of apped. It is common for individuas to
attempt to legitimate present laws, policies, or socid norms by invoking a
standard set by precedents and other habitual actions of the past. AsLon L.
Fuller of Harvard mentions in his essay "Eight Ways to Fal to Make Law,"
congstency over time is an essentid element of a just and operational legd
system®

While it is true that a relaive degree of consstency is a necessary com-
ponent of any legitimate body of law, this assertion is by no means absolute;
it is limited by an equaly necessary element of openness towards legd
growth. Oxford professor Rondd Dworkin explains that while the desire to
follow legd precedents inclines the Court toward maintaining the status quo,
it does not command it to do so; it does not prohibit decisions that conflict
with previous rulings of the court if they are enacted in the name of justice.’®
The framers of the Constitution did not view their words as immortal, nor
did they intend the future of American society to be bound by them indefi-
nitely. Article V, which provides for the ability to make amendments to the
Constitution, sarves as the best evidence for this foresight. Here, the dele-
gates in Philadelphia explicitly acknowledged the limitations of their wis-
dom, and purposefully empowered future generations with the ahility to
adapt the law to an ever-changing—and idedly, ever-progressng—America
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They recognized that atruly just society cannot be forced to remain stagnant,
that it must be free to evolve—that the Constitution must be a living docu-
ment. They understood that the socid norms of the past must be kept from
inhibiting the progress of the present.

Justice White is correct in his historical andysis early America was not
an accepting place for homosexuas, and tolerance of homosexuality has
never been prevalent enough to be considered an American tradition. But on
the same note, the history of the United States is disgraced by countless forms
of injustice that were a the time excused as socid norms. Can one for a
moment forget our nation's appalling legacy of raciad persecution, which,
among other atrocities, legdly sanctioned the endavement of African-
Americans?  Or how traditionally, women were considered incapable of
receiving an education, of owning property, of becoming professonas, and
of being entrusted with the right to vote? Despite the greetness of their dem-
ocratic vison, the drafters of the Constitution refused to consider African-
Americans to be any more than three-fifths a person and failed to recognize
women as equaly cgpable to men.

But at certain poinis in history there came moments of enlightenment
in which American leaders saw the virtue of chdlenging the status-quo—of
acting untraditionally. They eventualy found justice by learning from the
past, rather then merely repesting it for the ske of condstency. Consistent
injustice is no less unjust. One year before Hardwick, in 1985, Justice
Brennan wrote the following on this notion of judicial freedom when devi-
ating from the norms of history and tradition:

We current justices reed the Constitution in the only way we can: as Twentieth
Century Americans. We look to the history of the time of framing and to the inter-
vening history of interpretation. But the ultimate question must be, what do the
words of the text mean in our time. For the genius of the Constitution rests not in any
static meaning it might have had in aworld that is dead and gone, but in the adapt-
ability of its great principles to cope with current problems and current needs. What
the constitutional fundamentals meant to the wisdom of other times cannot be their
messure to the vision of our time.”

Brennan's Dworkinian view of the role of the Court should serve as a guide-
line for original-intent justices, who may unknowingly blind themsdves to
the interests of modern socid progress in their over-reliance on the precen-
dents of the past. As Dworkin likened legd interpretation to the writing of
achain nove, he maintained the following: "Law.. .begins in the present and
pursues the past only so far as and in the way its contemporary focus dictates.
It does not aim to recapture, even for present law, the idedls or practica pur-
poses of the politicians who first created it"®®  Rather, writes Dworkin, an
interpretation of law should both fit and justify current legd practice; it
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should maintain the integrity of the future with the direction—but not by
the dictation—of the past.

If American law is to maintain the integrity to which Dworkin refers
then the Hardwick case ought to have been utilized as an opportunity to
reestablish and redefine a tradition of equdity. A tradition of injustice is not
made just by the mere fact that it can be considered 'tradition,' and inequal-
ity cannot be reconciled smply because there is an historical precedent for it;
legd policies that perpetuate injustice remain unjust indefinitely—no apped
to history can change that fact. AsJustice Holmeswrote in Lochner v. New
York, "it is revolting to have no better reason for a rule of law than that" it
was "laid down in the time of Henry IV  And, athough it was not the
main focus of his dissenting opinion in the Hardwick case, Justice Blackmun
wrote the following: "I cannot agree that either the length of time a mgori-
ty has held its convictions or the passons with which it defends them can
withdraw legidation from this Court's scrutiny..."®

TheMajoritarian Argument Against Homosexuality

Justice Blackmun raises another argument that is frequently employed to
vaidate the second-class citizenship of homosexuals: the will of the mgority.
It is often the view of Americans that the opinion of the mgority holds the
power of legd legitimacy—that it should essentidly act as the ultimate source
of legd authority. To this, Chief Justice Rehnquist wrote the following in
TexasV. Johnson, 1989: "Surely one of the high purposes of ademocratic soci-
ety is to legidate againgt conduct that is regarded as evil and profoundly
offensive to the majority of people... "> While Justice Rehnquist cited "mur-
der, embezzlement, pollution, or flag burning” as his examples of "evil" or
"profoundly offendve conduct,” the lis would inevitably include much
more. For many individuas—especially those who hold similar views to
Justices White, Burger, and the rest of the Har dwick magjority—homaosexual-
ity would undoubtedly be considered an appropriate addition to Justice
Rehnquist's ligt of so-caled "evils."

But how accurate is Justice Rehnquist's assessment of the proper role of
a mgjority in a democratic legd body? Why is there this insstence that the
will of the majority must be the destiny of the totdity? Philosophicaly
speaking, the supremacy of the will of the mgjority has arisen in great part
from an acceptance of Jeremy Bentham's’>rz««/>/ff of utility, or utilitarianism-
the view that government (es well as individuals) should pursue "the greatest
happiness for the greatest number."? Bentham firmly believed that individ-
uds were generdly the best judges of their own best interests® He dso
believed that a government is not likely to promote the greastest happiness for
the greatest number if the political power is consolidated in the hands of only
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afew. Thus, utilitarianism has commonly championed popular sovereignty
(that is, for white, land-owning men) and has relied accordingly on the will
of the mgority.

While Justice Rehnquist is correct in his assessment of democracy—that
the vaice of the mgority must ultimately spesk as the callective voice of soci-
ety—American democracy places a fundamental cavest on this mgjoritarian
political outlook; it pledges to respect the will of the mgority, while protect-
ing the rights of the minority. In Rogersv. Lodged for example, the Court
noted that the government must protect againg State action which "tends to
submerge the will of the minority..." Such sentiments indeed echo the
famous words of John Stuart Mill, who ardently professed in his essay On
Liberty (1859) that governments must act to ensure individua freedom
agang the "tyranny of the majority."®

Therefore, the conclusion held by Justice Rehnquist and undoubtedly
many other Americans—that the United States, as a representative democra-
oy, must obediently conform its law to the will of the majority ad infini-
tum—is dgnificantly, if not dangeroudy, misguided. Justice Jackson elo-
quently articulates this civic philosophy in West Virginia v. Barnette,'* ashis
words directly chdlenge Rehnquist's mgjoritarian declaration in Texas v.
Johnson:

The very purpose of a Bill of Rights was to withdraw certain subjects from the viciss-

tudes of political controversy, to place them beyond the reach of mgjorities and officids

and to establish them as legd principles to applied by the courts. One's right to life,
liberty, and property, to free speech, free press, freedom of worship and assembly, and

other fundamental rights may not be submitted to vote; they depend on the outcome
of no eection.

Thus, according to Justice Jackson, considerations of history, tradition,
and even mgjority sentiment have, a best, alimited place in Constitutional
interpretation. It would be irrdevant, for example, if the mgority of south-
ern inhabitants preferred to racidly segregate public schools; the fundamen-
tal right to legd and educational equdity, as guaranteed by the Fourteenth
Amendment, outweighs public opinion and, more sgnificantly, public prg-
udice. Asthe Court ruled in Wisconsin v. Yoder™ when it exempted Amish
parents from having to send their children to public schools, "There can be
no assumption that today's mgority is "right" and the Amish and others like
them are "wrong." A way of life that is odd or even erratic but interferes with
no rights or interests of others is not to be condemned because it is differ-
ent.” Once again, the Court employed a somewhat Millsan outlook in its
interpretation of the Constitution, as it was he who wrote that "the only pur-
pose for which power can be rightfully exercised over any member of a civi-
lized community, againg his will, is to prevent harm to others. His own
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good," Mill declared, "either physicd or mord, is not a sufficient warrant."?
Yet in Hardwick, Justice White, without hesitation, makes an gpped to
public disapprova to judtify denying individuas—in this case, homosexuals-
their right to equality. Essentidly, he reasons that because homosexuality is,
and traditionally has been, publicly unpopular, homosexua individuas
ought not to be entitled to the same freedoms and congtitutional protections
as other Americans. He writes that although Hardwick "ingsts that majori-
ty sentiments about the morality of homosexuality should be declared inad-
equate’ for upholding the Georgia statue, "We [of the Court], do not
agree.."®
Ye this reasoning poses obvious socio-political dangers, for it enables the
"sentiment” of the mgority to take precedence over both individual and
group liberties.  If a mgjority of American citizens fdt that people of the
Jewish faith ought to be stripped of their civil liberties—or perhaps sent to
concentration camps—would this then bind the Court to make such dis-
criminatory "sentiments' carry the authority of the lav? Surdy not. Once
again, the rights of the minority must not be flung to the wayside smply to
accommodate—let aone facilitate—the (ill)will of an American mgority.
"The Consgtitution cannot control such prejudices,” cites Justice Blackmun,
"but neither can it tolerate them. Private biases may be outside the reach of
the law, but the law cannot, directly or indirectly give them effect.™ In the
words of Dworkin, rights trump utility—and thus, Mill's "tyranny of the
majority” is effectivdy disempowered. As Jugtice Blackmun takes an addi-
tional enlightened moment to speak beyond the issue of privecy, he articu-
lates what encompasses the very essence of the Fourteenth Amendment and
ultimately what is at the soul of the fundamental American ided of equality:
"No matter how uncomfortable a certain group may make the mgjority of
this Court, we have held that 'mere public intolerance or animosity cannot
congtitutionally jusiify the deprivation of a person's physica liberty."

The Moral Argument Against Homosexuality

But even if the Justices could be convinced that history, tradition, and
public disgpprova provided inadequate justification for refusing to recognize
homosexuality and homosexud intimacy as a fundamenta right, they would
ill resist the notion by invoking an gpped to mordlity. In his concurring
opinion, Chief Justice Burger maintains that "condemnation of [homosexu-
a conduct] is firmly rooted in Judeo-Christian mord and ethical standards.'
In addition, Justice Burger goes on to quote the influentia eighteenth cen-
tury legd commentator Sr William Blackstone, who referred to such con-
duct as "the infamous crime againgt nature" that is of "deeper malignity"
than rape. Blackstone went on to write that it wes "a crime not fit to be
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named’ and that "the very mention of which is a disgrace to human
nature"®  To conclude, Justice Burger cites both history and morality to
defend his homophobic convictions; he argues that for one to claim that "the
act of homosexual sodomy is somehow protected as a fundamentd right,”
would require the Court to "cast aside millennia of mora teachings."®

To their credit, the dissenting justices do, however, successfully expose
the flaws that result from Justice Burger's concurring opinion. They argue
that his claims of legd moralism merely result from the religious convictions
embeded within his decision. "That certain, but by no means dl, religious
groups condemn the behavior at issue, gives that State no license to impose
their judgment on the entire citizenry," reeds the dissenting opinion. "The
legitimacy of secular legidation depends instead on whether the State can
advance some justification for its law beyond its conformity to religious doc-

W

trine...
Conclusion

By concentrating their argument primarily on the individud's right to
privacy, rather than the individual's right to live as a "practicing” homosexu-
a, the dissenting justices in Bowers v. Hardwick failed to formaly empower
the cause of homosexud civil liberties with the authority of the Constitution.
Rather than portray themsdlves as ardent champions of homosexua equdity,
they focused much of their dissent on the "sdfer," less controversid issues of
the case. Thus, many of the homophobic arguments put forward by the
Court's mgjority were Ieft inaufficiently contested.

The dissenters should have debated the Court's opinion on its own
terms, for the Court's decison effectively legitimized and condoned the sec-
ond-class citizenship of homosexua Americans,; it reinforced the al-too-ram-
pant homophobia of American society with legd and judicia approval.
Rather than combating this effect, the dissenters missed the opportunity to
oppose—and perhaps weaken—the devisve, un-American message of intol-
erance that the cae sent to the nation and the world. Smply arguing the
technical and legd flaws of the Court's opinion was not enough; in order
truly uphold their commitment to justice, the dissenting justices should have
unwaveringly digned themsaves against homophaobia.

It has been a part of American judicid tradition that great dissents have
given rise to many of the Court's most historic and widdly celebrated deci-
sions. Justice Harlan'sdissent in Plessy v. Ferguson?” for instance, paved the
way for the momentous victory of Brown v. Board of Education Topeka?"
Kansas, which resulted in the racid desegregeation of American society. The
Court's conclusion in Brown that "separate is inherently unequal” evoked an
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amost prophetic resemblance to the words written by Justice Harlan 56 years University Press, 1986.
earlier: "The thin disguise of 'equa’ accommodations for passengers in rail- 19.  UdmervNeu, York, 198 U.S. 45 (1905)
road coaches will not midead any one, nor atone for the wrong this day 2t ik S
done." L4 ' ¢ ldeal. 3rd
“In my opinion," declared Justice Harlan, "'the judgment this day ren- "7 Edition. New York: Addison-Wesley Educational Publishers Inc. 1999
dered will, in time, prove to be quite as pernicious as the decision made by 23. Political Ideologies, 72
this tribunal in the Dred Scott case"®  Undaunted by arguments claiming 24, lhid, 72
moral, historical, and traditional justifications for racia segregation, Justice 2 | 0= 459 U.S. 899 (1982)
Harlan recognized what was t'ruly required by justice. Accordingly, he made i‘; mﬁr;ﬂ?;@te 319 U.S. 624 (1943)
his dissent firm and unwavering. o8, Wisconsinv. Yoder, 310 U.S. 624 (1943) .
In dl its authority and dl its presiige, the SJpreme Court is not invul- 2. AStuart Mil.. "On Liberty." PhUosophy of Law. 6th Edit.ion. Ed.[(?éFe.nberg
nerable to the impen‘ections of those who compose it in truth it is only as and Jules Coleman. Belmont: Wadsworth/Thompson Learning, 2000. 25J.
far as its most cdlous justice. Inevitably, then, the Court will, from time to 30, Bowersy. Hardwick
time, come to decisions that appear to undermine the most fundamenta 22 :ﬁ'.z
principles of justice and equaity. Thus, those justices of the minority who 3 | b'i d
recognize the immediate fdly of the Court must have the courage and pres- 34 Ibid
ence of mind to articulate these flaws to the best of their ability. If the moral 35 Ibid
vison of today's Court is blurred by present pregudices, one can only hope 36.  Ibid
that those dissenting justices who are able to see beyond the encumbrance of 2; Al 1o usor, SSL S SIS e
contemporary conformity will have the fortitude to help eucidate a course of o Pl%yv_'Ferguson ' -
truth to guide the Supreme Courts of the future.
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